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Thi s proceeding arises pursuant to the Energy Reorgani zation
Act of 1974, as anended, 42 USC 85851, (“ERA’ or “Act”) and the
regul ati ons promul gated and published at 29 CFR Part 24 to
i npl enent the Act. On April 18, 1997, Gegory LaTorre
(“Conplainant”) filed a conplaint with the Departnent of Labor
all eging that he was the target of a discrimnatory personnel
action when he was fired by Coriell Institute for Medi cal
Research (Enpl oyer) where Conpl ai nant was working as a Laboratory
Technician 111.

Fol  owi ng an investigation, the New York Regi onal
Adm ni strator, Occupational Safety and Health Adm nistration,
U S. Departnment of Labor, determi ned on May 21, 1997, that
discrimnation in violation of the Act was a factor in the
decision to term nate LaTorre’s enploynent. On May 28, 1997,
Enpl oyer requested a formal hearing, which convened at
Phi | adel phia, Pennsylvania on July 22, 1997.

At the hearing, the parties were afforded a full opportunity
to present evidence and argunent.® The findings and concl usi ons
whi ch follow are based upon ny observation of the appearance and

!Citations to the record shall be designated as foll ows:
“Tr.” - transcript of the hearing; “PX" - Conplainant’s Exhibits;
“DX” - Respondent’s Exhibits.
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deneanor of the wi tnesses who testified at the hearing, and upon
an analysis of the entire record in |light of the argunents
presented, the regulations, statutory provisions, and applicable
case | aw.

Fi ndi ngs of Fact

1. Coriell Institute of Canden, New Jersey, conducts
scientific research and educational progranms in selected areas of
nmedi cal research, and freezes, stores, characterizes, and
distributes cells and DNA to research scientists. (DX 3). Its
operations involve the use of radioactive isotopes and it is a
i censee of the Nuclear Regulatory Comm ssion (NRC). (Tr. 33).

2. Conpl ai nant hol ds a Bachelor’s Degree in science and had
worked at Coriell Institute for approximately eight years. (Tr.
18-20). Under the supervision of a researach scientist, LaTorre
assisted in establishment of Coriell’s DNA respository and worked
in the repository identifying the presence or absence of anim
and human DNA in special cell sanples. (Tr. 19-20).

3. Joseph L. Mntzer is Vice-President and Chief Operating
Oficer of Coriell. (Tr. 143). Dr. R chard Mdlivar served as
Director of Coriell (Tr. 31) until his death on Cctober 27, 1996.
(Tr. 143-44).

4. Dr. Chung Kimwas a research scientist in the DNA
Repository who served as LaTorre’s supervisor until Dr. Kimwas
term nated by Coriell in July of 1996, (Tr. 22, 145). Dr.
Patrick Bender replaced Dr. Kimon August 1, 1996. (Tr. 177).
Thereafter, Dr. Bender was LaTorre's supervisor. (Tr. 23).

5. On the norning of Friday, Septenber 13, 1996, LaTorre,
Bender, and a third research scientist, Dr. Jay Leonard were
working in a | aboratory, designated Room 509, at Coriell.

LaTorre was at a sink changing the water in a refrigerated water
bat h when he realized Dr. Bender had renoved the plexiglass
screens whi ch shi el ded stacked Tupperware contai ners of

radi oacti ve phosphorous 32 waste material. Dr. Bender, concerned
that the containers m ght be knocked over, was in the process of
nmoving them (Tr. 25, 134; 179-180; DX 1).

As Dr. Bender noved the containers, LaTorre turned toward
himand told himhe was exposing everyone in the roomto the
radi oactivity, and it should be put back behind the shielding.
(Tr. 25; 180; DX 1).

6. Dr. Bender acknow edged LaTorre’s concern and sought to
assure himthat the waste was emtting at very low |levels. He
suggested, however, that LaTorre could |l eave the roomif he was
still concerned, and LaTorre did so. (Tr. 25; 180; DX 1). Dr.
Bender and Dr. Leonard then proceeded to conplete the task of
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filling the water bath. (DX 1). The record does not show whet her
Dr. Bender was registered to handl e radi oactive materials as of
Septenber 13, 1996. (Tr. 194).

7. The laboratory in which the incident occurred was
cl eaned on the afternoon of Septenber 13, 1996 and “concei vably”
t he cl eaning could have changed the radi ation readings from pre-
cleaning levels. (Tr. 196).

8. Dr. Gary Butler is the Radiation Safety O ficer at
Coriell. (Tr. 29). On the afternoon of Septenber 13, 1996,
LaTorre attenpted to contact Dr. Butler to advise himof the
exposure incident in Room 509 earlier that day. He first called
Dr. Butler’'s extension, then visited Dr. Butler’s |aboratory
where he spoke with Vicky Kw towski, one of Dr. Butler’s lab
technicians. (Tr. 29). LaTorre was advised that Dr. Butler was
not at work. LaTorre was unaware and was not advised that Dr.
Toji had replaced Dr. Kimas back-up radiation safety officer at
Coriell. (Tr. 30, 83).

9. On Monday, Septenber 16, 1996, LaTorre again attenpted
unsuccessfully to contact Dr. Butler, and then tried to reach Dr.
Molivar, Dr. Bender’'s supervisor. Dr. Mlivar, however, was not
in the office. (Tr. 31).

On the sanme day, Septenber 16, 1996, Dr. Bender prepared a
| etter addressed to Dr. Molivar in which he reported the exposure
i ncident the previous Friday, and al so di scussed what he
descri bed as LaTorre’s deep-rooted problens accepting Dr. Bender
as his new supervisor. Bender reported to Mlivar that he and
LaTorre had reached an “inpasse” which was “nade evident over the
| ast week as the result of two incidents.” The two incidents
cited involved LaTorre’s expressed concern that he was “undul y
exposed to radioactivity,” and a “confrontation” with Dr. Bender
over the exposure incident. Dr. Bender suggested that a third
party in “recognized authority” neet with himand LaTorre to
resolve their respective roles at Coriell. (DX 1). A copy of the
| etter was provided to Mntzer. LaTorre had no knowel edge of
this letter until May 23, 1997, when it was shown to himby an
NRC i nvestigator. (Tr. 85, 110).

10.. M. Mntzer met with Dr. Mlivar and Dr. Bender on
Tuesday, Septenber 17, 1996, after he unsuccessfully attenpted to
| ocate LaTorre and request his attendance at the neeting. (Tr.
146-47; 186-87). Mntzer, Mlivar and Bender proceeded to
di scuss Dr. Bender’'s letter and decided to address the
supervi sory problens Dr. Bender had outlined. Dr. Bender agreed
to try again to work and LaTorre, but LaTorre would be required
to nmeet each norning with Bender before 9:00 a.m to review his
assignnments “to put some organization in [his] day so that we
could increase his job performance.” (Tr. 186; 146-47).
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11. M. Mntzer convened another neeting on the afternoon
of Septenber 18, 1996. The neeting was call ed because M ntzer
had heard “runors” that the NRC was going to visit Coriell, and
LaTorre was thought to be the source of the runmor. (Tr. 147).

Earlier in the day, LaTorre had contacted the NRC and
reported the radiation exposure incident (Tr. 33). LaTorre could
not, however, recall telling any co-workers that he had inforned
the NRC. (Tr. 34, 37, 88).

12. The neeting called by Mntzer on Septenber 18, 1996,
was attended by Mntzer, Latorre, and Bender. (Tr. 35; 148).
M nt zer asked LaTorre if he knew anything about the NRC visiting
Coriell, and Mntzer recalled LaTorre responding that, “he did
not have to disclose that information to nme.” (Tr. 148). LaTorre
recalled M ntzer specifically asking himif he called the NRC and
i nquiring about the content of his conversation with the NRC
LaTorre acknow edged that he declined to discuss those issues.
(Tr. 35).

13. LaTorre’s refusal to discuss his NRC conversation at
this nmeeting was based upon his understanding of an NRC noti ce,
designated Form 3, posted in work areas by NRC |icensees. The
notice stated that safety concerns comunicated to the NRC coul d
be treated as private and confidential unless waived by the
informant. (Tr. 36).

14. At the Septenber 18 neeting, Mntzer asked, in the
context of LaTorre's potential filing of a workers’ conpensation
claim if LaTorre needed to visit the physician at Coriell’s
Occupational Safety and Health Office, (Tr. 38; 148). LaTorre
i ndi cated he would visit his own physician. (Tr. 38).

M nt zer al so advised LaTorre that, in accordance with
Coriell’s exposure protocol, LaTorre had an obligation to alert
hi s supervisor of any radiation exposure, and if the supervisor
was unavai |l abl e then he shoul d advise Coriell’s Human Resources
Ofice. (Tr. 149). LaTorre indicated he believed he had provi ded
the required notice (Tr. 39; 149), but Mntzer disagreed.

M ntzer testified that: “we indicated to himthat he had not
disclosed it ...."(Tr. 149).

The neeting ended a 11:55 a.m with Mntzer advising LaTorre
that he was to be back fromlunch exactly or before 12:55 p. m
LaTorre had never previously been questioned about the tine he
took for lunch. (Tr. 41).

15. During the week of Septenber 20, 1996, M ntzer convened
anot her neeting (hereinafter the Septenber 20th neeting) attended
by LaTorre, Bender, and Molivar. (Tr. 150; 187). The purpose of
the neeting was to discuss Dr. Bender’s Septenber 16, letter,
LaTorre’s conplaints, including the NRC conplaint and a prior
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conpl ai nt about a biohazard invol ving DNA extracted from bl ood,
(Tr. 187-189) and to clarify the relationship between LaTorre and
Bender. (Tr. 150). Mntzer believed the relationship was
“termnal ,” but Mdlivar vetoed the idea that LaTorre switch to
anot her position and change supervisors. (Tr. 61).

16. LaTorre testified that during the neeting, Dr. Bender
| eft the room and Dr. Mlivar, in Mntzer’'s presence, said,
“Patrick Bender was wong for renoving the shield, but you were
nore wong for calling the agency, the Nucl ear Regul atory
Commi ssion.” (Tr. 49-50). Wile Dr. Mdlivar has passed away
since this converation took place, Joseph Mntzer was allegedly
present and he testified at the hearing. (Tr. 49; 143-159). The
record, however, contains no contradiction of LaTorre’s account
of Dr. Mdlivar’s comrent.

17. Before the neeting adjourned, Mntzer and Mlivar nmade
it clear to LaTorre that Bender was his supervisor in charge of
the | aboratories and in charge of his work performance. LaTorre
was then given a list of four witten instructions identified as
“Performance Expectations,” (DX 7; Tr. 62, 93; 187, 188) which he
was asked to sign. (Tr. 188; DX 7).

18. The “Performance Expectations” included the follow ng:

--Your supervisor will assign you duties,
with a conpletion date.

--The conpletion date is a target date.
Every effort should be made to conplete the
work by that date. |In the event that

conpl etion of the work is not possible,
progress on the work nust be reported on or
before that date.

--Every norning at the start of work check
wi th your supervisor to confirmwhat work is
bei ng done that day, whether new assignnents
are pendi ng, and whether priorities have
changed.

- Requests for personal tine (vacation,
personal , bereavenent, etc.) nust be nade to
and approved by your supervisor. In the
event that the supervisor is unavail able,
requests are to be nmade to the Repository
Director or the Assistant Director of the
Repository according to Institute policy. (DX

7).

19. On Novenber 21, 1996, at 3:00 p.m, LaTorre was fired
by Coriell on grounds that he failed to conply with the
“Performance Expectations.” |In pertinent part, the term nation



| etter specified:

20.

21.

We nmust advi se you that your enploynent at
Coriell Institute is being term nated
effective Thursday, Novenber 21, 1996. Dr.
Bender established with you a daily routine
that required you to neet with himevery day
at 9:00 a.m You have not nmintained the
schedul e and, furthernore, Dr. Bender has
reported that you have consistently failed to
foll ow your work schedul e by working | ess

t han ei ght hours per day. On Friday,

Sept enber 13, 1996, you clainmed to have been
exposed to high levels of radiation, but you
did not make a report of the claimto the
Human Resources O fice in accordance with
Coriell Policy, nor did you request to be
seen by the doctor at the Occupational and
Health O fice. Levels of radiation were
nmeasured by a technician found to be well

bel ow a | evel which would require speci al
precautions. In addition, your work

obj ectives require that you “do the best job
you can for Coriell” and when you do not
follow policy or fail to neet the objectives
of your position as stated above, you are not
meeting this objective. (PX5).

Joseph Mntzer is ultimately responsible for the
decision to term nate LaTorre. (Tr. 166). He rendered his
deci si on upon the recommendation of Dr. Bender (Tr. 153) and in
consultation with Ms. Charlotte Tule, D rector, Human Resources,
and Dr. David Beck, President of Coriell. (Tr 154.) M ntzer
acknow edged that he did not, prior to firing LaTorre,
i ndependent|ly investigate the grounds upon which Bender’s
recommendati on was predicated. (156-157, 168).

Mntzer testified that it was the conbi nati on

of

reasons cited in the termnation letter and LaTorre's failure to
work in cooperation with his supervisor which justified his

di sm ssal

7).

22.

Bender kept an anecdot al

(Tr. 171).

Failure to Meet Every Day at 9:00 a.m

The termnation letter asserted that LaTorre failed to
meet with Dr. Bender every day at 9:00 a.m in accordance with
the Performance Expectations issued Septenber 20, 1996.

(PX 5; DX

record of daily neetings LaTorre

all egedly mssed. (Tr. 191; DX 8). According to this record,
LaTorre m ssed no neeting from Septenber 21 through Novenber 4,

1996.

(DX 8).

Bender reported that LaTorre failed to check in
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wi th hi m Novenber 4-7, and he rem nded LaTorre of his obligation
(DX 8), however, he never asked LaTorre why he did not check-in.
(Tr. 199). On Novenber 19, Bender noted that LaTorre failed to
check-in with himat 9:00 a.m and on Novenber 20, noted again
that LaTorre did not check in, “however there was an all-enpl oyee
meeting this day”. (DX 8).

23. Bender testified that between Septenber 13 and Novenber
21, 1996, he was in his office every workday between 8:00 to 8:15
and 9:00 a.m unless he was in a neeting. (Tr. 197-98). On
nmor ni ngs when he attended neetings, he testified he advised
LaTorre that he could not neet with him (Tr. 198), however, the
anecdotal record does not show the days on whi ch Bender was
unavail able to neet wth LaTorre, (DX 8).

24. LaTorre testified that he attenpted to report to Bender
every day by 9:00 a.m, but on sone days, if work had begun, he
woul d stop by or call Bender’'s office after 9:00 a.m (Tr. 42-43,
93). At tinmes, if Bender was not available to neet at 9:00 a. m,
LaTorre would neet with himlater in the day, or the next day Dr.
Bender was available.(Tr. 43). LaTorre testified that Bender
never conplained to himthat he was not followng the daily
check-in rules set forth in the Performance Expectations, (Tr.
43), and Dr. Bender never asked LaTorre why he may have m ssed a
meeting. (Tr. 199, 202-03).

Wrking Less Than Ei ght Hours Per Day

25. The termnation letter alleged that LaTorre
consi stently worked | ess than eight hours per day. Like the
record of LaTorre’s attendance at neetings, the record of his
daily attendance is “anecdotal.” (Tr. 168; 191-193; DX 8).
LaTorre was a sal aried enployee (Tr. 63) whose hours varied from
day-to-day from9:00 a.m to 5:00 p.m, 800 a.m to 4:00 p.m;
or 7:00 a.m to 3:00 ppm with 1 hour for lunch and a 15 m nute
break. (Tr. 64). Bender and M ntzer confirnmed that LaTorre was
entitled to a one hour lunch and a 15 m nute break, and was
required to work 6 1/2 to 6 3/4 hours per day. (Tr. 158-59; 213-
14). LaTorre was not required to sign-in or out or punch a tine
clock. (Tr. 168; 217).

26. According to Bender’s anecdotal record, on the
foll owi ng days, LaTorre worked fewer than the required hours:

Cct ober 10, 1996 Arrival : 9:00 a. m
Lunch: 1 hour
Departure 4:00 p. m

Cct ober 16, 1996 Arrival : 9:00 a. m
Lunch: 1 hour
Departure: 4:00 p. m
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Novenber 7, 1996 Arrival : 9:00 a. m
Lunch: 1 hour, 15 m nutes
Departure: 4:00 p. m

Novenber 11, 1996 Arrival : 8:15 a. m
Lunch: not not ed
Departure: 4:00 p. m

27. For the two nonth period, Septenber 20, 1986 through
Novenber 21, 1996, Bender recorded that LaTorre may not have
foll owed his work schedule on three days for a total of two hours
thirty mnutes. |In contrast, Bender acknow edged an instance in
whi ch LaTorre worked extra tinme, but he did not record it (Tr.
215) .

28. LaTorre worked in seven different |aboratories on three
different floors (Tr. 42) and Bender did not always work with
him Dr. Bender woul d not necessarily be aware of LaTorre’s
work station at any given tinme or any overtinme work he may have
performed. (Tr. 218).

29. Bender testified that ordinarily, “ we do not keep that
close a track of hours.” Enployees are permtted to take an
extra 15 mnutes fromtine to tine, and it is only when they are
mssing “a lot” that they are suspected of abusing the privilege.
(Tr. 218-219). Bender did not object when other enployees failed
to work the required nunber of hours (Tr. 217), and Bender never
questi oned or adnoni shed LaTorre about his hours of attendance.
(Tr. 220).

30. Mntzer had never before fired a Coriell enployee for a
wor k hours abuse (Tr. 171), and he did not ask Bender, in this
i nstance, the degree of LaTorre’s all eged abuse. (Tr. 168).
Prior to firing LaTorre, Mntzer did not know whether Bender’s
al  egati on of abuse involved five mnutes or five days.(Tr. 168).

After Required Evidence

31. After he fired LaTorre, Mntzer conducted an
i nvestigation of LaTorre’s attendance using the buil ding access
security system (Tr. 157-58, 161). Each enployee has a specific
card which, when used, identifies the enployee as he or she
enters and | eaves the building. (Tr. 159). Using the building
access systemdata, Mntzer estimted that LaTorre on average
wor ked 6 hours per day rather than the required 6 3/4 hours. (Tr.
158-59) .

32. The buil ding access system however, would not always
record an enpl oyee’s presence at work. Thus, two or nore
enpl oyees coul d pass through the door at one tine with one sw pe
of a card by one enployee. (Tr. 159). Enployees could al so enter
and exit through the | oading dock, which, although supervised, is
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not on the pass key system (Tr. 161). Further, the

adm nistrative offices are not part of the |aboratories, and
security card use is not required to enter or |eave the

adm ni strative offices during normal business hours from 8: 00
a.m to 4:00 ppm (Tr. 173-175). Enployees regularly have reason
to be in the adm nistrative office building during regul ar
wor ki ng hours. (Tr. 174). For attendance purposes, however, if
an enpl oyee’s workday started or ended in the adm nistration
buil ding, the security system would accord himno credit for the
time worked in that building, since it would not record the
actual arrival tinme in the norning nor the actual departure tine
in the evening.

Failure to Report Radi ati on Exposure

33. The termnation letter asserted that LaTorre failed to
report the Septenber 13, 1996, radi ati on exposure incident to
Coriell”s Human Resources O fice and did not request to be seen
by the doctor at Coriell’s Gccupational and Health O fice. (PX
5).

34. Mntzer thus testified that Coriell’s exposure protocol
requires the enployee to notify his supervisor of an exposure
incident, and if the supervisor is not available, notification
shoul d be given to the Human Resources office. (Tr. 149).

M ntzer believed LaTorre failed to disclose the exposure incident
as required by the protocol, and the termnation letter cites
this failure as a ground for the termnation. (Tr. 149; PX 5).

35. The record shows, however, that LaTorre’s supervisor
was involved in the Septenber 13, 1996 radi ati on exposure
incident, and his supervisor was well aware of LaTorre’ s concern.

Mor eover, Bender wote a letter to Molivar dated Septenber
16, 1996 which discussed, inter alia, both the incident and the
concerns LaTorre expressed to him (DX 1). The record shows that
M ntzer not only received a copy of Bender’s notification letter,
but arranged a neeting on Septenber 17, 1996 to discuss it with
Mol i var and Bender. (Tr. 146). Nevertheless, Mntzer denied that
he was aware of the exposure issue until Septenber 18. (Tr. 164).

36. The record shows that LaTorre conplied with the
exposure incident notification protocol on Septenber 13, 1996,
when he expressed his concern to Dr. Bender, his supervisor tha
Dr. Bender was exposing himto radiation. (Tr. 149, 172-73).
thereafter becane the obligation of the supervisor to advise
Mntzer (Tr. 164). Thus, if receiving a copy of Bender’s
Septenber 16 letter to Molivar did not constitute adequate notice
to Mntzer, and if Mlivar and Bender did not nmention it to
M ntzer at their neeting on Septenber 17, the failure was not

t
t
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attributable to LaTorre. (Tr. 146, 164-65).

37. Simlarly, LaTorre's failure to request a visit with
Coriell”s Qccupational and Health O fice (OHO physician is cited
as a ground for his dismssal. Initially, no Coriell exposure
protocol was introduced into the record of this proceedi ng which
requires an exposed enpl oyee to request a visit with Coriell’s
OHO physician. Beyond that, Bender, Mlivar, and M ntzer net
twice with LaTorre, and none nentioned that such a requirenent
woul d be inposed. (Tr. 70). LaTorre recalled that M ntzer
suggested he visit OHOif he intended to file a worker’s
conpensation claim (Tr. 38), but Mntzer did not order himto
visit OHO and did not indicate that it was otherw se required.
(Tr. 70, 89-90). Mntzer testified that he asked LaTorre at
their Septenber 18 neeting “if he believed that he needed to be
seen by enpl oyee health,” (Tr. 148) and LaTorre indicated he had
made an appointnment to see his own physician. (Tr. 149). Neither
M nt zer nor Bender contradicted LaTorre’ s assertion that no one
informed himthat he was, under any applicable protocol, required
to see Coriell’s health officer.

Failure to Meet Wrk Objectives

38. The termnation letter asserted as a ground for
di sm ssal that LaTorre failed to neet the work objectives of his
position. (PX 5).

1

39. Dr. Bender testified that he thought it necessary to
nmeet with LaTorre every day to keep track of his work progress
and assignnents, and “to put some organization into M. LaTorre’s
day so that we could increase his job performance.” (Tr. 186).

Dr. Bender testified he was not satisfied with LaTorre' s job
performance either before the Performance Expectations were given
to LaTorre on Septenber 20, or thereafter. (Tr. 190, 192). He
expl ai ned that LaTorre’s work was “conpetent enough, but the
amount of work he did was not very much....” (Tr. 190). On
cross-exam nati on he acknow edged, however, that LaTorre
conpetently perforned the work he was assigned. (Tr. 206).

Dr. Bender was also dissatisfied with LaTorre’s
“efficiency.” (Tr. 206). The record, however, is devoid of any
evi dence showi ng that LaTorre failed to neet any deadline for any
task assigned by Dr. Bender, or that he was unable or refused to
accept or execute any assignnment due to a work backlog. Nor does
the record show what nore work Dr. Bender expected that LaTorre’s
all eged inefficiency prevented either Dr. Bender or LaTorre from
acconpl i shi ng.
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40. The record contai ns performance eval uati ons prepared by
Dr. Kim LaTorre’ s supervisor in 1994, 1995, and 1996 and
reviewed and further evaluated by Dr. Mlivar. (DX 2; PX 1, 2).
In 1994, Dr. Kimrated LaTorre “outstanding” while Dr. Mlivar
t hought that rating “overstated” LaTorre s performance. Mlivar
noted an incident in which LaTorre nmade a di srespectful comrent
about Dr. Hoover, and downgraded LaTorre’'s rating to
“satisfactory.” (DX 2).

41. In 1995, Dr. Kimnoted that LaTorre was “very
productive,” and “always tries to finish his assignnents with
excellent quality on tinme.” On this occasion, Dr. Mdlivar agreed
with Kims evaluation, adding: “Geg continues to be a val uabl e
dedi cated, industrious enployee whose work is of satisfactory
quantity and high quality.” Dr. Mlivar went on to note that
even Dr. Hoover, who had been involved in the incident noted in
the 1994 eval uation, nentioned to Mdlivar “how well G eg has
performed” in the area of Mnosatellite anal yses of Repository
DNA sanmples. (PX 2).

42. In 1996, Dr. Kim again evaluated LaTorre as “very
productive,” a “dedicated and hard worker,” and “diligent.” Dr.
Mol i var again agreed with Dr Kim adding his own conplinentary
comment s about LaTorre’s loyalty, industry, and diligence. (PX
1).

3.

43. In deciding to term nate LaTorre, Mntzer was aware of
his performance evaluations. (Tr. 168). He discounted them
however, because he: “knew that Dr. Kimand M. LaTorre had a
very long rel ationship together. The previous records indicated
by Dr. Mdlivar that those records that Kim had done were in fact
overstated. | did not know to what extent those were overstat ed.
As a result of that | nmade a deci sion based upon the information
| had directly fromDr. Bender | did not take into account
previ ous records and previous performance appraisals that were
done by Dr. Kim” (Tr. 169-70).

44, Mntzer did not explain why he al so di scounted or
ignored Dr. Molivar’s evaluations since it was Mlivar who first
suggested that Kim“overrated” LaTorre in 1994. |n subsequent
years 1995 and 1996, however, Dr. Molivar not only concurred with
Dr. Kim s evaluations, but provided his own conplinentary
eval uations of LaTorre’s diligence and the quality and quantity
of his work.

4.
45. On the day Dr. Kimwas dism ssed in July, 1996, M ntzer

met with LaTorre to informhimof Kinms departure. LaTorre
testified that Mntzer commented that he knew LaTorre was | oyal
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to Kim but that he, Mntzer, was (as of July 1996) very happy
with LaTorre’s performance, and he wanted LaTorre to continue his
efforts. (Tr. 79). There is no contradiction of LaTorre’s
account of this conversation in this record.

NRC | nvesti gati on

46. Pursuant to LaTorre’ s conplaint, NRC investigators
visited Coriell on Septenber 18, 1996. As a result of their
i nspection, they found no violations, and so infornmed Coriell on
Cct ober 15, 1996. (DX 5). The NRC s letter also identified
LaTorre as the only Research Technician its investigators
contacted on Septenber 18.

47. On Cctober 16, 1996, the NRC inforned LaTorre that it
was unabl e to substantiate his concerns, and noted it was
“doubtful” that anyone in the roomreceived a neasurabl e exposure
to radiation fromthe phosphorus-32 when Dr. Bender noved it from
its shielding. (DX 4).

48. An NRC policy statenent issued on May 14, 1996,
i ndi cates that Enployee’ s should normally raise safety concerns
with the licensee. (In this case, Coriell), (61 Fed. Reg. At
24340). The NRC letter to LaTorre at nunbered paragraph 5
suggests that LaTorre may not have acted in a manner consi stent
with that policy. It states: “You did not imedi ately raise
concerns to managenent.” (DX 4, p. 2). As previously noted
herein at Findings 35 and 36, supra, LaTorre imediately notified
his supervisor of his safety concerns and conplied with Cori el
exposure notification protocols in respect to the Septenber 13,
1996, incident.

49. Dr. Bender testified that LaTorre never advi sed hi m of
his intention to contact the NRC, and al though it had been
runored that LaTorre had contacted the NRC, he becane aware of
the contact, “when this case cane up.” (Tr. 183). Bender further
testified that, at the tine he recommended to M ntzer that
LaTorre be term nated in Novenber, 1996, he was not influenced in
anyway by the fact that LaTorre had filed an NRC conpl aint, and
“didn’t know at the tinme that he had filed a conplaint with the
NRC.” (Tr. 192).

Upon further exam nation, however, Dr. Bender acknow edged
that he was present at the neeting on Septenber 18 when M ntzer
confronted LaTorre with the runor that the NRC was going to visit
Coriell and asked LaTorre if he knew anyt hi ng about the NRC
visit. (Tr. 218, 148). He heard M ntzer ask LaTorre “if he
called the NRC,” (Tr. 218) and he was present when LaTorre
refused to disclose that information, (Tr. 35, 148). Later that
day, Bender, Mntzer, and others at Coriell, including its
President, David Beck, actually were contacted by the NRC
i nvestigators. (DX 5, p.3).
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50. | find it reasonable to infer fromthe foregoing facts
that both Mntzer and Dr. Bender had conpelling reasons to
bel i eve, and probably did believe, as of Septenber 18, 1996, that
LaTorre conplained to the NRC, and that his conplaint pronpted
the NRC investigation.

51. Mntzer testified that the decision to fire LaTorre was
based upon Dr. Bender’s recommendati on, and was not in any way
related to LaTorre’s conplaint to the NRC. (Tr. 153).

LaTorre's Relationship with Dr. Bender

52. The record shows that apart from LaTorre’s NRC
conplaint, his relationship with Dr. Bender was, fromthe outset,
strained to the extent di sagreenents arose concerning the
handl i ng not only of the phosphorous-32, but bi ohazardous
mat eri al s, and research net hodol ogi es and procedures. (Tr. 44-45,
47, 80, 95-96, 131-32). Bender viewed these disagreenents as an
i ndication that LaTorre not only refused to accept his
supervi sory authority but considered hinself in charge of the
organi zati on and operation of all procedures in the |aboratories
in Roons 508 and 509. Dr. Bender sensed that LaTorre resented
the dism ssal of Dr. Kimand was unable to accept himas his new
supervisor. (DX 1). He testified that LaTorre was, at tines,

di srespectful and critical, and that LaTorre conpared him
unfavorably with Dr. Kim his previous supervisor. (Tr. 182).

LaTorre denied that he was resentful or disrespectful of Dr.
Bender, but the record contains no specific contradiction that
LaTorre adversely conpared Dr. Bender with his previous
supervisor. (Tr. 79).

53. The record shows that LaTorre was acting under what he
descri bed as instructions from Mlivar to “indoctrinate” Bender
in the workings of Coriell and its operations and procedures.
(Tr. 47). Further, the record does not show that Dr. Bender had
been advi sed that LaTorre would be performng that role. Dr.
Bender may have, in part, msperceived LaTorre's efforts to
“indoctrinate” himas an affront to his authority and
responsi bility, because he was unaware of Mdlivar’s instruction.

After Dr. Bender conpl ai ned on Septenber 16 about what he
perceived to be LaTorre’s confrontational attitute, he noted that
LaTorre’s “attitude” changed, and they had no confrontations
after that. (Tr. 192-93).

54. The termnation letter does not cite insubordination or
di srespect of a supervisor as a factor or ground in support of
t he adverse action. (PX 5).

Coriell’s Personnel Policies
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publ i shed an Enpl oyee Handbook in August 1996,

which it provided “as a matter of reference” to its enpl oyees.

(DX 3).

The Handbook was not intended to affect Coriell’s right

to term nate an enployee for a violation of Coriell policy or
failure to carry out responsibilities, but it does disclose
policies and principles applicable to “all enpl oyees” that

i ncl ude how managenent shoul d treat enpl oyees and vice versa.

3, p.

1-1).

( DX

56.

In respect to enpl oyee discipline, the Handbook states:

Pol i ci es and procedures supported by rules
and regul ations are essential to the
efficient operation of any organization.
Supervising others would not be difficult and
there would be no need for discipline if
peopl e al ways did exactly what they were
supposed to do. Unfortunately, people often
do as they pl ease.

It is the policy of the managenent of the
Institute to be patient, synpathetic, fair,
and tolerant in admnistrating its policies
and procedures; however, repetitive, wllful,
and i nexcusabl e breaches of acceptable

enpl oyee performance will be dealt with
firmy and pronptly under a uniform

di sci pline policy applicable to al

enpl oyees.

Followng is an outline of the procedures
managenent has requested supervisors to use
in handling disciplinary situations.

-Adm ni ster a reprimnd or

di sciplinary action pronptly and in
private.

-Allow as little tine lag as
possi bl e between the of fense and
the reprimand or discipline.
-Investigate all the facts and

evi dence before charging an

of f ense.

-Permt the enployee to see and
hear char ges.

-Permit the enployee to respond to
charges. Permt enployee to have
personnel representative help

hi nf her .

-Have the penalty fit the offense and be
consi stent with other disciplinary
actions. Use witten warning,
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suspensi on, or dismssal. For
exanpl e:
--Dism ssal for serious offenses
(e.g., stealing, figiting, drugs,
weapons, fal sification of
records, insubordination, etc.)
--Witten warning and/ or suspension for
willful or
repetitive infraction of
rul es.
--Witten warnings for |ess serious
of f enses, (e.g., tardiness, unexcused
absence, faculty work, etc.)
--Permit enployee to appeal decision to
--Make witten record of offense
and discipline and place it in
enpl oyees personnel file.
--After one year of discipline - free service
and a favorabl e performance review,
elimnate the discipline report
fromthe enpl oyee’s personnel file.
(DX 3, p. IX1).

57. In respect to the dism ssal of an Enpl oyee, the
Handbook st at es:

A supervisor may recomend to the
Executive/ Principal |nvestigator

di sm ssal of an enpl oyee for

unsati sfactory job performance or
m sconduct. The supervisor should
set forth the recommendation in
witing outlining the reasons for
di sm ssal and the efforts nmade to
remedy the shortcom ngs of the
enpl oyee to make hi m her successful
on the job.

The enpl oyee shoul d be offered the
opportunity to discuss the matter
in accordance with the Gievance
Pol i cy.

The final decision to dism ss an
enpl oyee requires the concurrent
agreenent of the

Executive/ Principal |nvestigator,
the Personnel Ofice, and the Chief
Qperating Oficer. (DX 3, p. 11-4).

58. Wile it was suggested that the Handbook di scipline and
di sm ssal policies do not necessarily apply to paraprofessionals
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who are “at-will” enployees, the Principles of Adm nistration and
Qperation apply to “all enployees” (DX 3, p. I-1), and there is
no evidence in this record that the procedures set forth in the
Handbook differ fromthe Principles of Adm nistration and
OQperation. Nor is there evidence that the general policy of
Coriell managenent, “to be patient, synpathetic, fair, and

tolerant in admnistering its policies and procedures,” is
i napplicable to “at-will” paraprofessional enployees. (DX 3, p.
| X-1).

Ef fects of the Adverse Action

59. As aresult of the term nation, LaTorre experiences
depression, anxiety and believes he has | ost sone of his identity
and self-esteem (Tr. 71, 115-116).

60. LaTorre has attenpted to find enploynent through
classified ads in the Philadel phia Inquirer, job search agencies,
and famly contacts. (Tr. 72, 80, 108, 115-16). He has sent out
approxi mately 50-75 resunes to potential enployers, bought a new
suit, and has been invited to four or five interviews. (Tr. 72,
108-09, 111). He has, however, been unsuccessful in securing
enpl oynent .

LaTorre explained that potential enployers usually inquire
about the reason he left Coriell Institute, and he believes that
hi s response disclosing that a dispute concerning safety issues
led to his termination is adversely affecting his enpl oynent
opportunities. (Tr. 72-74, 109-111).

61. As aresult of the termination and his inability to
secure enploynent, LaTorre has had to draw on his retirenent
savings to pay his home nortgage and |iving expenses since his
eligibility for unenpl oynment conpensation expired. (Tr. 74-75).
In addition, he had, as of the date of the hearing, incurred
attorney’s fees at the rate of $175.00 per hour totalling
$3,500.00 in connection with this matter. (Tr. 76).

D scussi on

The Energy Reorgani zation Act of 1974, as anended in 1992
(Energy Policy Act of 1992, P.L. 102-486, 82902(d)) provides, in
part, as follows:

No enpl oyer may di scharge any enpl oyee or
ot herwi se di scrim nate agai nst any enpl oyee
with respect to his conpensation, terns,
conditions, or privileges of enploynent
because the enpl oyee (or any person acting
pursuant to a request of the enployee)--

(A) notified his enployer of an
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al  eged violation of this chapter
or the Atom c Energy Act of 1954
(42 USC 2011 et seq.);

(B) commenced, caused to be
commenced, or is about to conmence
or cause to be commenced a
proceedi ng under this chapter or
the Atom c Energy Act of 1954, as
amended or a proceeding for the
adm ni stration or enforcenent of
any requirenent inposed under this
chapter or the Atomi c Energy Act of
1954, as anended;

(C) testified or is about to
testify in any such proceedi ng or

(D) assisted or participated or is
about to assist or participate in
any manner in such a proceedi ng or
in any other manner in such a
proceedi ng or in any other action
to carry out the purposes of this
chapter or the Atomi c Energy Act of
1954, as anended. (42 U. S C A
85851(a)).

Sections (b)(3)(A) and (B) of the Act provide that enployee
conplaints alleging discrimnation shall not be investigated and
shall be dism ssed unless (1) the conplai nant shows, prina facie
that protected activity is a contributing factor in the
unf avor abl e personnel action, and (2) the Enployer fails to show,
by cl ear and convi nci ng evidence, that it would have taken the
same unfavorabl e personnel action in the absence of the
Enpl oyee’ s protected activity.

Conpl aints lacking in nmerit are dism ssed by the
Occupational Safety and Health Adm nistration, (OSHA) which
i nvestigates ERA conplaints filed with the Departnent of Labor.
If the threshold allegations have nerit, and the Enployer fails
to show that protected activity was not the reason an adverse
personnel action was taken, OSHA then issues a notice of
determination to the enpl oyer which includes an order to abate
the violation. (29 CFR 824.4 (a) and (b)). Dissatisfied
conpl ai nants or enployers may request a formal hearing. 29 CFR
8824.4(d)(2) (1), (d)(3)(i). In this instance, OSHA found agai nst
t he Enpl oyer which then invoked its right to a hearing.

The Act provides a framework for the adjudication of the
di spute. Pursuant to Section 5851(b)(3)(C the Conpl ai nant nust,
to establish a violation of Section 5851(a), denonstrate by a
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preponderance of the evidence that protected activity was a
“contributing factor” in the unfavorable personnel action. See,
Dysert v. Secretary of Labor, 105 F.3d 607, 610 (11th Cr. 1997).
Rel ief may not be ordered, however, if the Enployer then offers
“clear and convincing evidence that it would have taken the sane
unf avor abl e personnel action” in the absence of protected
behavior. 42 U S.C. A 85851(b)(3)(D); Stone & Webster Engi neering
Corp. V. Herman, 115 F.3d 1568 (11th Gr. 1997).

Thus, Section 5851 (b)(3)(C), places upon LaTorre the burden
of persuasion to denonstrate by a preponderance of the evidence
that retaliation for his protected activity was a “contributing
factor” in Coriell’s decision to discharge him Upon
consi deration of the record viewed as a whole, | concl ude that
LaTorre has satisfied this burden through both direct evidence
and circunstantial evidence which raises a reasonable inference
that retaliation was nore |ikely than not a factor contributing
to his term nation.

Protected Activity

At the outset, Coriell argues that LaTorre s conplaint to
Dr. Bender, his supervisor on Septenber 13, 1996, that Dr. Bender
exposed himto radioactive waste material, and LaTorre’s
subsequent contact with the NRC regarding the incident, were
merely general inquiries regarding safety which do not constitute
protected activity. Coriell cites Bechtel Construction Co. v.
Secretary of Labor, 50 F.3d 926, 931 (11th G r., 1995) in support
of its assertion.

Wiile there is dicta in Bechtel which supports the
contention that general inquiries regarding safety issues are not
protected, Coriell’s assertion that Bechtel would excl ude
LaTorre’ s comuni cations fromprotected status is without nerit.
In Bechtel, the Secretary concluded that an enpl oyee who was
“unfam liar wth procedures”, and “wondered” to his supervisor
about the proper way to handl e contam nated tools engaged in
protected communi cations. The Bechtel court agreed, noting that
the Enpl oyee did not nerely nake general inquiries about safety
procedures, “he raised particular, repeated concerns about safety
procedures for handling contam nated tools.” (ld. at 931).
LaTorre’s concerns were decidedly nore direct. Considering the
content and context of the concerns expressed by LaTorre
regardi ng the manner in which his supervisor was potentially
exposing himto radi oactive material, Bechtel, rather than
supporting the Enpl oyer’s contention, could readily be construed
as conpelling the conclusion that LaTorre’ s communications to
both his supervisor and the NRC constituted protected activity.

LaTorre was not inquiring about general safety procedures
with which he was unfam liar or “wondering” w th unfocused
curiosity about safety issues. In contrast with the Enployee in
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Bechtel, LaTorre specifically objected to the way his supervisor
was handling radi oactive material, and he voiced this concern to
his supervisor imrediately and directly. Several days |ater he
repeated his conplaint to the NRC. Considered in context, we are
not here dealing with questionable comuni cati ons which may be
merely “tantanmount” to a conplaint. LaTorre’s conmunications
were precise, specific, and clearly within the zones of protected
activity enconpassed by Sections a(l)(A), (D, and (F) of the
Act .

Substantiation of a Safety Conpl ai nt

Coriell next contends that LaTorre’s concerns are not
covered by the protection of the ERA either as an “internal”
conplaint or as a safety inquiry to the NRC. The Enpl oyer
acknow edges the precedents which include internal conplaints
within the Act’s coverage, and the 1992 Anendnents to the Act
whi ch specifically included internal conplaints within the
framewor k of protected activity. The Enpl oyer argues, however,
that the NRC conducted an investigation, was unable to
substanti ate LaTorre’s concerns, and found no violations arising
out of the Septenber 13, 1996, incident. Consequently, the
Enpl oyer reasons that, “the inquiry as to safety would not be
protected activity...” (Enp. Brief at 5-6).

It is unnecessary to unduly bel abor a discussion of the
Enpl oyer’s rationale in this regard. The policy underlying the
ERA and the enpl oyee protections it affords are designed to
pronote and encourage the full unfettered flow of safety-rel ated
i nformati on and safety concerns not only to enployers but the NRC
as well. Nothing in the | anguage of the Act conveys any intent
to restrict its coverage only to those concerns whi ch address
actual violations or inmmnently hazardous conditions.
Accordingly, in deference to the policy objectives of the ERA and
simlar enactnents, the precedents which guide this adjudication
have not required the ultinmate substantiation of the enpl oyee’s
concerns. Passaic Valley Sewage Commirs. v. Dept. O Labor, 992
F.2d 474 (3rd Gr., 1993); Yellow Freight Sys., Inc. v. Mrtin,
954 F.2d 353 (6th Cir., 1992); diver v. Hydro-Vac Services,
Inc., 91 SWD 1 (Sec. 11/1/95); Aurich v. Consolidated Edison Co.,
86 ERA 2 (Sec. Order, 4/23/87). It is sufficient that a
Conpl ai nant have a “reasonable belief” or a “good faith
perception,” that a potential violation has occurred or m ght
occur or a potentially hazardous situation may exist. Passaic
Vall ey, supra; Mnard v. Nerco Delamar Co., 92 SWD 1 (Sec.,
1/ 25/94); Yellow Freight, supra; diver, supra; Aurich, supra.
Thus, the courts have specifically protected the disclosure of a
“possi bl e violation” even when a subsequent NRC investigation
reveal ed the enpl oyee was m staken. Kansas Gas & Electric Co. v.
Brock, 780 F.2d 1505 (10th Gir., 1985), cert. denied, 478 U.S.
1011 (1986); Mackow ak v. University Nuclear Sys., Inc., 735 F.2d
1159 (9th G r., 1984).
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The record shows that LaTorre was working at a sink with his
back to Dr. Bender, as Dr. Bender renoved radi oactive
phosphorous-32 from behind its plexiglass shield. Wen LaTorre
turned around and saw t he phosphorous-32 waste material was no
| onger shiel ded, he had reasonabl e cause to believe not only that
a potentially hazardous condition existed, but that a possible
viol ation of safety procedures had occurred. Wile the NRC
determ ned that Dr. Bender was correct in concluding that the
waste was emtting at very |ow, non-hazardous |evels, and while
Bender and LaTorre disagreed in respect to whether a hazardous
situation existed at the tine of the incident, the circunstances
do not suggest the LaTorre’ s perception of a hazard was ill-
founded or that his conplaint |acked good faith. 1ndeed, Dr.
Bender, at the tine, invited LaTorre to | eave the roomif he was
concerned, and LaTorre did so. Nor were LaTorre’s apprehensions
subsequent |y dispelled by readings taken in the lab later in the
day. The record shows that the | aboratory was cl eaned on the
afternoon of the incident and such cl ean-up conceivably could
have changed the radi ati on readi ngs.

Under these circunstances, both the conplaint to Dr. Bender
and the report of a possible violation to the NRC were reasonabl e
and protected, notwithstanding the NRC s ultimte determ nation
that a violation could not be substanti ated.

Empl oyee Mbtivati ons

Coriell invites an inquiry into LaTorre’s notivations for
conplaining. In its view, LaTorre’s NRC conplaint not only was
deened without nerit, but LaTorre was a disgruntled enpl oyee
whose conplaints targeted his new supervisor, Dr. Bender
The Enpl oyer’s argunment is m spl aced.

Wil e actions of a disgruntled enployee, unrelated to
protected activities, are relevant in determning the nmerits of
an enpl oyer’s defense, if an enpl oyee has a reasonabl e belief
that a potential hazard exists, his notivation in conplaining has
no bearing on the status of his conplaint as a protected
communi cation. Disgruntled enployees nay report violations to
the NRC, and an intent to retaliate does not alter the nature of
the informant’s protection. As the Secretary observed in
Nat hani el v. Westinghouse Hanford Co., 91 SWD 2 (Sec., 2/1/95), a
desire to retaliate does not foreclose i ndependent concern for
safety.

Empl oyver’ s Knowl edge of Protected Activity

The Enpl oyer contended at the hearing that runors of
LaTorre’s call to the NRC were circulating anong its workers, but
it was unaware of LaTorre’s actual NRC contact. Consequently, in
Coriell’s view, LaTorre's contention that the adverse action was
predi cated upon the NRC contact cannot be sustai ned.
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Al t hough not addressed in its post-hearing brief, the
enpl oyer adduced testinony and argunent at the hearing that
LaTorre failed to notify Coriell managenent of the incident in
viol ation of Coriell exposure protocols, and then circunvented
his chain of command by notifying the NRC. Dr. Bender further
testified that at the tine he recommended LaTorre’ s term nation,
he did not know LaTorre had filed a complaint with the NRC. The
record fails to support any of these contentions.

LaTorre’s conplaint to Dr. Bender, his direct supervisor, on
Septenber 13 constituted all of the notice necessary not only to
satisfy Coriell’ s exposure protocols but to invoke the
protections of the ERA. Croslier v. Portland General Elec. Co.,
91 ERA 2 (1/5/94); Sanmpbdurow v. GCeneral Physics Corp., 89 ERA 20
(11/16/93); N chols v. Bechtel Consturction Corp., 87 ERA 44
(10/ 26/ 92) app. dism ssed, No. 92-5176, (11th Cr., 1992). The
contention that LaTorre, thereafter, violated his chain of
command by notifying the NRC is devoid of nmerit. Pogue v. Dept.
of Labor, 940 F.2d 1287 (9th G r., 1991); Carson v. Tyler Pipe
Co., 93 WPC 11 (3/24/95); Pillow v. Bechtel Construction Co.,
Inc., 87 ERA 35 (Sec., 7/19/93), App. Dism ssed No. 93-4867;

Rai ney v. Wayne State Univ., 90 ERA 59 (Sec., 3/21/95) (11th
Cr., 1993); Talbert v. Washington Public Power Supply, Inc., 93
ERA 35 (ARB 9/ 27/ 96).

The record shows that LaTorre, unlike the enployee in
Saporito v. Florida Power & Light Co., 89 ERA 7, (Sec. D&O on
Recon., 1995), fully advised Dr. Bender of the scope, nature, and
substance of his concerns several days before he contacted the
NRC. Dr. Bender then reported the incident, in detail, in his
letter to his supervisor, Dr. Mlivar on Septenber 16, a copy of
whi ch was reviewed by Mntzer. LaTorre in no way circunmented
Coriell’s chain of command when he contacted the NRC

Mor eover, al though a question has been raised in respect to
whet her Coriell managenment actually knew about LaTorre’s contact
with the NRC, the evidence is nore than sufficient to establish
their awareness of his disclosure. By Septenber 18, 1996,

M ntzer was aware of runors circulating at Coriell that the NRC
woul d soon be visiting. Suspicion of conplicity in the visit

qui ckly fell upon LaTorre. Mntzer called LaTorre to his office,
and in Dr. Bender’'s presence, asked himdirectly if he called the
NRC. LaTorre, in turn, did not deny he called the NRC. Instead,
he declined to answer the question or discuss the substance of
his NRC contact. Later that afternoon, the NRC conducted a site
visit at Coriell which included an investigation of the Septenber
13t h exposure incident in Laboratory 509.

The record shows that M ntzer and Dr. Bender were both aware
of the NRC investigation and were contacted by NRC i nvestigators.
M ntzer and Dr. Beck attended the NRC s Exit Meeting. |f Mntzer
and Dr. Bender suspected LaTorre of contacting the NRC before
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they met wth himon Septenber 18th, his refusal to discuss his
NRC contact, while not denying it, probably intensified their
suspicions. (See, Pillow v. Bechtel, supra, 87 ERA 311 ( See,
7/19/93). Wien the NRC then actually investigated the exposure
incident, any lingering doubt was probably dispelled. Finally,
on Cctober 15, 1996, M ntzer received confirmation of an NRC
contact by LaTorre when the NRC, inits letter to Mntzer,
identified LaTorre as the only Research Technician it contacted
during its Septenber 18 visit.

Under these circunstances, the notion that Coriell could not
have retal i ated agai nst LaTorre, because it was unaware of
LaTorre’ s protected activity is devoid of nerit. To the
contrary, Mntzer and Dr. Bender had conpelling reasons to
bel i eve, and probably did believe as of Septenber 18, 1996, that
LaTorre contacted the NRC and precipitated the NRC i nvesti gati on.
| therefore conclude that Dr. Bender was aware of LaTorre’s
protected activities, both internal and external, at the tinme he
recommended that LaTorre be fired, and M ntzer was aware of
LaTorre’ s protected activities, both internal and external, when
he accepted Dr. Bender’s reconmmendati on and term nated LaTorre on
Novenber 21, 1996.

Protected Activity as a Contributing Factor

Al t hough LaTorre has established that he engaged in
protected activity, he nust yet denonstrate by a preponderance of
the evidence that retaliation for his protected activity was a
“contributing factor” in the decision to fire him On this
record, he has satisfied his burden through both direct and
ci rcunstanti al evidence.

The Secretary and the Courts have held that a tenporal nexus
between the protected activity and the adverse personnel action
is sufficient to raise an inference of causation. See, Stone v.
Webster, supra; Mandreger v. Detroit Edison Co., 88 ERA 17 ( Sec.
3/30/94). The Enpl oyer contends, however, that the tenporal
connection is severed by the intervening two nonths between the
protected activity and LaTorre’s termnation. (Enp. Br. At p. 7).

While the inference of causation may be dispelled by a
| engt hy hi atus between an enpl oyee’ s protected activity and an
adverse personnel action, the case |law indicates that a two nonth
period wll not suffice. See, Mandreger, supra; Crosier v.
Portland General Electric Co., 91 ERA 2 (1994). To the contrary,
in Sanpbdurov v. General Physics Corp., 89 ERA 20, (See. 1993) a
period of two nonths specifically raised the inference of a
causal link between protected activity and the adverse action.

Mor eover, the evidence supporting LaTorre’s case i s not
nmerely circunstantial. The record provides a fairly direct
connecti on between LaTorre’s protected activity and his
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term nation. As previously discussed, on Mnday, Septenber 16,
1996, one working day after the exposure incident, Dr. Bender
wote a letter to his supervisor, Dr. Mdlivar, disclosing and

di scussing the incident. Dr. Bender's letter directly connects
LaTorre’s radi ati on exposure concern with Dr. Bender’'s conpl ai nt
about the “two incidents” which he cited as denonstrating
LaTorre’s confrontational attitude and resistance to supervision.
The “two incidents” Dr. Bender nentioned were a direct outgrowth
of LaTorre’ s conplaint about Dr. Bender’s handling of the
phosphorous-32. (DX 1). (See, Enp. Br. at p.5).

Now | do not doubt that Dr. Bender had problens in his
dealings with LaTorre apart from LaTorre’'s protected activity.
Nevert hel ess, the | egal standard applicable here requires
consideration of all factors contributing to the adverse acti on,
and in that context, it nust be noted that Dr. Bender hinself
i nked his managerial conplaint, at least in part, to LaTorre’s
protected activity. It is indisputable on this record that
concerns expressed by LaTorre regarding the radi ati on exposure
incident pronpted Dr. Bender’'s Septenber 16th letter to Mlivar
conpl ai ni ng about LaTorre. As such, nore than nere inferences of
a retaliatory notive are raised under circunstances in which a
supervi sor’s personnel conplaints are so directly linked to the
protected activity.

Dr. Bender’'s letter, in turn, pronpted Mntzer to convene a
neeting wwth Drs. Bender and Ml ivar on Septenber 17th to address
Dr. Bender’'s problens with LaTorre. The same letter coupled with
a runor M ntzer had heard that the NRC was going to visit
Coriell, inpelled Mntzer to convene the Septenber 18th neeting
attended by LaTorre, Mntzer and Dr. Bender. During this
meeting, Mntzer incorrectly accused LaTorre of failing properly
to disclose the radiation exposure incident to Coriell’s Human
Resources O fice, a charge he subsequently included in Coriell’s
term nation letter

M ntzer then convened a third nmeeting during the week of
Sept enber 20, 1996, (hereinafter, the Septenber 20th neeting)
with LaTorre and Drs. Bender and Mdlivar. During this neeting,
LaTorre’s conplaint to the NRC and the NRC s site visit on
Septenber 18th, were discussed along with Dr. Bender’s letter of
Septenber 16th outlining the nmanagerial problens he was
experiencing in supervising LaTorre. At a tinme when Dr. Bender
was not in the room but Mntzer was present, Dr. Mlivar
commented to LaTorre that Dr. Bender was wong in renoving the
shield, but LaTorre was “nore wong” for calling the NRC. Upon
Dr. Bender’s return, Dr. Mlivar rejected his suggestion that
LaTorre be transferred to another supervisor, and before the
neeti ng adj ourned, LaTorre was given and requested to sign
“Performance Expectations.” Anmong other instructions these
“Expectations” required LaTorre to obtain approval for personal
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| eave tine, and to nmeet every nmorning with Dr. Bender.?

As this record denonstrates, Dr. Bender’'s letter and each
nmeeting thereafter convened by Mntzer inextricably intertw ned
LaTorre’ s protected activity with supervisory conpl ai nts about
LaTorre and the personnel actions inposed to correct those
conplaints. |Indeed, Dr. Molivar’s refusal to allow LaTorre to
transfer to another supervisor,® and his comment to LaTorre, when
Dr. Bender left the Septenber 20th neeting, that LaTorre was
“wong” to contact the NRC, constitutes direct evidence of a
retaliatory notive by managenent contributing, at least in part,
to the personnel actions taken against LaTorre, including his
term nati on.

There is, noreover, additional circunstantial evidence in
the record that LaTorre’s protected activity was a factor which
contributed to his dismssal. Mntzer testified that he revi ewed
LaTorre’s personnel file and discounted two excel |l ent performance
reviews in 1995 and 1996, because LaTorre enjoyed a cl ose working
relationship with his fornmer supervisor, Dr. Kim M ntzer
testified that Dr. Kim according to Dr. Mdlivar, “overstated”
LaTorre’ s performance in a 1994 evaluation, and Mntzer therefore
concluded that Dr. Kims evaluation of LaTorre were thereafter
t ai nt ed.

LaTorre’ s 1995 and 1996 performance eval uati ons, however,
were reviewed by Dr. Mlivar who independently concurred in Dr.
Kims evaluations. Prior to LaTorre’'s safety conplaints, Dr.
Mol i var apparently thought rather highly of LaTorre as an
enpl oyee and added his personal favorable comments to LaTorre’s
1995 and 1996 eval uations. Wiile Mntzer explained his rationale
for rejecting Dr. Kim s assessnent of LaTorre’s work, he
di scounted, w thout explanation, the positive evaluations of
LaTorre authored by Coriell’s then-Director, Dr. Molivar.

In addition, Coriell personnel policies regarding
di sci plinary actions provide that managenent shoul d be patient,
synpat hetic, fair, and tolerant in adm nistering discipline. The
policy calls upon the official adm nistering the discipline,
M ntzer and Dr. Bender in this instance, to investigate all facts
bef ore charging an offense, to permt the enployee to see the

There was no suggestion in this record that LaTorre ever
had a problem w th unexcused absences. LaTorre did not, however,
specifically charge as a separate violation that these
Performance Expectations were a formof harassnment or a
retaliatory adverse personnel action.

3Agai n LaTorre does not specifically argue that the refusal
to transfer was an adverse action within the context of his
conpl ai nt .
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charges, and to afford the enpl oyee an opportunity to respond.

Yet, Mntzer neither asked Dr. Bender for the substantiation
supporting his recomendation to dism ss LaTorre, nor did he
afford LaTorre an opportunity to respond to the charges. In view
of Dr. Molivar’s evaluation of LaTorre as a diligent, industrious
enpl oyee, and considering Coriell’s policy of seeking facts
before inposing discipline, Mntzer’s decision to ignore the
eval uati ons and eschew any investigation of the facts allegedly
supporting the charges, treated LaTorre in an unconmonly abrupt
and prejudicial manner. Wen departures from customary personnel
policies adversely inpact a protected enployee, an inference is
rai sed that protected activity contributed to the disparate
treat nent.

Upon review of the record considered as a whole, | concl ude
that LaTorre has adduced evi dence, both direct and
circunstantial, sufficient to satisfy his burden under Section
5851(b)(3)(C), of denmonstrating that retaliation for his
protected activity was a “contributing factor” in the adverse
per sonnel actions subsequent to Septenber 13, 1996, including the
decision to fire himinplenmented by Mntzer on Novenber 21, 1996.

The Enpl oyer’'s Response

Prior to the 1992 Amendnents to the Act, the Secretary of
Labor set forth a guideline for the consideration of evidence
presented by the enployer in defense of a prim facie show ng of
di scrimnation by an enpl oyee. Pursuant to Dartey v. Zack
Conpany of Chicago, 82 ERA 2 (April 25, 1983), the enpl oyer had
the burden of producing evidence that the all eged unl awf ul
adverse action was actually notivated by |egitimte,
nondi scrim natory reasons. See also, Hedden v. Cornam
| nspection, 82 ERA 3 (Decision of the Secretary, June 30, 1982).
If the reasons advanced were not pretexts, the trier of fact
consi dered whet her the enpl oyer was notivated by both prohibited
and legitimte reasons for initiating the adverse action. Under
circunstances in which dual notives were found, the enployer had
the burden of proof to show by a preponderance of the evidence
that it would have reached the sane decision even in the absence
of the protected conduct. Dartey, supra at 7-9. The Dartey
deci sion thus adopted the rule previously applied in an ERA case
before the Second Circuit Court of Appeals in Consolidated Edi son

v. Donovan, 673 F.2d 61, (2nd Cr., 1982), and was subsequently
adopted in Mackow ak v. University Nuclear Systens, Inc., 735
F.2d 1159, (9th Gr. 1984).

The 1992 Anendnments changed this adjudicatory format to the
extent that issues relating to pretextual reasons and dual
notives for the adverse action were subsunmed by Secti on
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5851(b)(3)(D). The Enployer now has the burden of show ng by
“clear and convincing evidence that it would have taken the sane
unf avor abl e personnel action” in the absence of protected
behavior. (See, Stone and Wbster, supra).

Al | eged Reasons for Terninating
The Enpl oyee

As previously noted Coriell initially proffered four reasons
for discharging LaTorre. The term nation letter charged LaTorre
with (1) failure to consistently follow his schedul e by worKki ng
| ess than eight hours a day,(2) failure to neet with Dr. Bender
every day at 9:00 a.m, (3) failure (a) to report the Septenber
13, 1996 exposure incident to Coriell”s Human Resources Ofice in
accordance with Coriell policy and (b) to request to be seen by
the doctor at Coriell’s Cccupational and Health Ofice, and (4)
failure to neet the objectives of his position. Before
addressing these reasons in detail, it is necessary to comrent
upon additional argunents raised by Coriell.

| nsubor di nati on

In its post-hearing brief, Coriell argues that it had
additional, legitimte, non-discrimnatory justifications for
LaTorre’s termnation. It contends that LaTorre’ s actions show
an “obstinate mnd set,” and his failure to neet with Dr. Bender
each norning was conduct that “could not be tolerated by any
enployer.” Citing Kahn v. Secretary of Labor, 64 F.3d 271,
279(7th Gr., 1995) the Enployer asserts that protected activity
does not shield an insubordi nate enpl oyee fromterm nation. As
such, Coriell enphasizes that in New Jersey it can fire an “at-
will” enployee |ike LaTorre for “good reason, bad reason, or no
reason at all....” and cites, Wtkowski v. Thomas J. Lipton,
Inc., 136 N.J. 385, 397 (1994). To the Wtkowski rationale, the
Secretary has added a caveat when the provisions of the ERA are
i nvoked. The Secretary has acknow edged the Enployer’s right to
termnate at-will enpl oyees for good reason, bad reason, or no
reason, “so long as it’s not a discrimnatory reason.” Collins
v. Florida Power Co., 9 ERA 47 (5/15/95).

Beyond that, Coriell’s brief enphasizes LaTorre’s
confrontational attitude and “insubordi nation” as reasons for his
di sm ssal. Yet, the evidence does not support these contentions.
The record shows that LaTorre was instructed by Mdlivar to
“indoctrinate” his new supervisor in Coriell policies and
procedures, and it is not clear fromthis record that anyone told
Dr. Bender that his subordi nate had been assigned the job of
educating himin that way. LaTorre was asked to bring his new
supervi sor up to speed, and Dr. Bender’s perception that LaTorre
was chal | engi ng hi mmay have, in part, been attributable to the
role LaTorre was asked to perform Although LaTorre could have
per haps been nore tactful in executing this task, and may have
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crossed the line between informng Dr. Bender and criticizing
him the role LaTorre was asked to assune nay have, in a general
sense, contributed to Dr. Bender’'s inpressions. After Dr.
Bender, in his Septenber 16 letter, questioned what he perceived
as LaTorre’s general resistence to his authority, Dr. Bender
testified that he had no further problens with LaTorre’s
“confrontational” attitude. Carter v. Electrical District No. 2
of Pinal County, 92 TSC 11, (Sec. 7/26/95).

Now, with respect to the particul ar Septenber 13th exposure
incident, LaTorre's protected activity inherently involved a
direct confrontation with his supervisor, since it was the
supervisor’s actions in LaTorre’ s presence which gave rise to the
safety concerns LaTorre expressed. Thus, the specific instances
of “confrontation” cited by Dr. Bender in his Septenber 16
letter, emanate from LaTorre' s protected activity, and there is
no evi dence that LaTorre’s verbal expressions of concern were
i ndefensible or in any way insubordinate. Carter, supra. As
such, even if the working relationship between LaTorre and Dr.
Bender was, fromthe start, volatile or difficult, due in part to
Dr. Molivar’s instruction, and, in part, to a deficiency of
i nterpersonal skills, Coriell still incurs the risk if |egal and
illegal notives behind the enployee’s term nation nmerge and
becone i nseparable. Passaic v. Valley Sewage Conm ssioners V.
Departnent of Labor, 992 F.2d 474, 476, 482, (3rd Cr., 1993).

Finally, I would note that the termnation letter cites the
failure to neet each day at 9:00 a.m wth Dr. Bender as a
failure by LaTorre to maintain his work schedul e and to neet the
objectives of his position. It did not charge LaTorre with
i nsubordi nati on. Consequently, Coriell’s argunent that LaTorre
was fired for insubordination in his conduct toward Dr. Bender is
not supported by the termnation letter or by Coriell’s policies
on discipline. If the Enployer had intended to charge LaTorre
wi th insubordination, its policies indicate it should not only
have given LaTorre an opportunity to see, hear, and respond, to
the allegations, but it would have actually charged himw th the
of fense. For all of the foregoing reasons, | conclude that
i nsubordi nation was not a ground Coriell relied upon in support
of its action, but that even if it were, the evidence would not
support it.

O her Reasons

VWhile the alleged justifications included by Coriell inits
termnation letter would seem on the surface, to provide
adequat e reasons for the adverse action here taken, upon closer
review, it is apparent that Coriell has failed to establish by
cl ear and convincing evidence that, in this instance, LaTorre
woul d have been dism ssed for any or all of the alleged reasons
in the absence of his protected activity.
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Term nation Letter
1
Wor khour Abuses

Coriell asserts that LaTorre worked fewer than eight hours
per day. The record shows that he was a sal ari ed enpl oyee who
was expected to work six and three quarters hours, not eight
hours per day. He was not required to punch a tine clock or to
sign in upon arriving at work in the norning or sign out in the
eveni ng.

Dr. Bender testified that ordinarily he does not keep cl ose
track of hours and does not object when enpl oyees take an extra
15 minutes fromtinme to tine. He nonitors enpl oyees only when
they are mssing “a lot” and suspects they are abusing a
privil ege.

Prior to Septenber, 1996, LaTorre worked at Coriell for
ei ght years, and no evidence was presented that he had ever been
questi oned about his work hours. Indeed, no one, including Dr.
Bender, at anytinme prior to the protected activity on Septenber
13, ever criticized LaTorre’s attendance or saw a need to nonitor
him Yet within a week of his protected activity, and running
t hrough Novenber 21, 1996, Dr. Bender kept an anecdotal record of
his attendance. Wen the nonitoring period ended, Dr. Bender
recomended LaTorre’s di sm ssal for work-hour abuses although he
never questioned or adnoni shed LaTorre about his work hours.
Aside fromthe retaliatory overtones suggested by this
surveillance, the charge is otherwise lacking in nerit.

LaTorre is charged with consistently working fewer than the
requi red nunmber of work hours. His hours, however, were not
formally recorded. Anecdotally, Dr. Bender noted what he
bel i eved were unexcused absences, but he acknow edged that he did
not always work with LaTorre, and was not always available to
meet with himat 9:00 a.m. The record shows that LaTorre worked
in seven different |aboratories on three different floors, and
Dr. Bender was not necessarily aware of LaTorre’'s work station at
any given tinme. Dr. Bender, therefore, would not always know
LaTorre’ s arrival tinme, lunch hour, or departure tinme each day.
Under these circunstances, Dr. Bender’s attendance record | acks
sufficient reliability to conclude that LaTorre actually accrued
any unexcused absences.

Beyond that, considering Coriell’s |liberal |eave practices,
Dr. Bender’'s record fails to show any “consistent” failure by
LaTorre to work required hours. Even if accepted as conpletely
accurate, Dr. Bender’s record shows that LaTorre m ssed 45
m nutes on Cctober 10, 1996, 45 m nutes on Cctober 16, and 1 hour
on Novenber 7, totaling 2 1/2 hours over three days in a two
nonth period. |In an organization which admttedly does not
endeavor to keep close track of the work hours of its salaried
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enpl oyees, and grants relatively |liberal unexecused absences of
short duration, the unexcused tine LaTorre may have taken does
not appear abusi ve.

This is not to suggest that an enployer is precluded from
i nsisting upon strict conpliance with its required workhours, and
Coriell presumably sought to hold LaTorre to a strict standard
when it had himsign the “Performance Expectations.” Rigid
attendance enforcenent, however, becones suspicious when it is
singularly targeted agai nst an ERA protected enpl oyee. Under
circunstances in which it is denonstrated that the enpl oyer has
consi derabl e discretion in determ ning how unexcused absence wil |
be factored into a personnel decision, a bit closer scrutiny is
warranted to ensure that its discretion is not applied in an
i nproperly discrimnatory manner. See, Vanadore v. Oak Ri dge
National Laboratories, 92 CAA 2, 93 CAA 1 (6/7/93).

The record shows that supervisors at Coriell had
consi derabl e discretion in dealing with unexcused absences, and
it contains no proof that supervisors routinely nonitored or
pursued disciplinary action agai nst enployees with 2 1/2 hours of
unexcused absences over a 2-nonth period. The action agai nst
LaTorre, therefore, appears uncharacteristically harsh and
di scrimnatory especially considering the evidence which includes
no bl em sh on LaTorre’ s attendance record before his protected
activity and the subsequent informal attendance surveillance by
his supervisor following his protected activity.

Further, if the absence of attendance problens with LaTorre
bef ore Septenber 13, 1996, is a revealing consideration,
Mntzer’s testinmony is equally illum nating. Before dism ssing
LaTorre, Mntzer had never fired a Coriell enployee for work hour
problems. Yet, Dr. Bender never questioned LaTorre about his
attendance, and M ntzer never investigated the factual basis for
Dr. Bender’'s charge. An inference of retaliation is raised when
managenent authority is vigorously exercised, based on
guesti onabl e docunent ati on, agai nst an enpl oyee with no prior
record of attendance abuse, who two nonths before had engaged in
protected activity.

After Acquired Evidence

Sonetinme after LaTorre was fired, Mntzer apparently
i nqui red about the factual support for the charge of work hour
abuse. Perhaps in recognition of its patent weaknesses, M ntzer
conducted an investigation of LaTorre’'s work hours using the
bui | di ng access security system Seenmingly, the systemtracked
LaTorre’ s times of arrival and departure.

In his post-hearing brief, LaTorre suggests that the
informati on gathered during that investigation is not relevant,
because it was acquired after his termnation, and, therefore,
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could not constitute a legitimate reason for his dismssal.

Al t hough LaTorre’ s observations are not without nerit, after
acqui red evidence of wongdoing is relevant to questions of

rei nstatenent and pay issues. See, MKennon v. Nashville Banner
Publishing Co., 513 U S. 352, (1995). Thus, Mntzer testified
that his investigation showed that LaTorre’ s unexcused absences
were nore frequent than recorded by Dr. Bender. He “estimated”
that “on average”, LaTorre worked 6 hours rather than 6 3/4 hours
per day. Although the security systemrecords which provide the
docunentation all egedly supporting this “esti mated” average were
not offered into evidence, Mntzer’'s testinony based on these
records is otherw se problemmtic.

Coriell”s security systemrequires an enployee to nove a
coded card through a sensing nechanismto open the doors upon
entering or exiting the laboratory building. Once the doors are
open, however, any nunber of enployees may enter or |eave freely
W t hout separately entering their respective security cards. In
the norning, during lunch, and in the evening, groups of
enpl oyees may pass through the doors with no nenber of the group
identified except the one enpl oyee who used a card to open the
doors. Simlarly, enployees could enter and | eave the | aboratory
bui | di ng through the | oading dock without triggering the security
system

Coriell”s adm nistrative offices are secured, although
bet ween the hours of 8:00 a.m and 4:00 p.m the doors may be
opened freely without the need to swi pe an identification card
t hrough a nonitor. Consequently, if an enployee arriving in the
norning at 8:00 a.m started his work day in the admnistrative
of fices, and did not enter the laboratory until 9:00 a.m, the
security system woul d not record the first hour worked.
Simlarly, if an enployee left the | aboratory building at 3:00
p.m but worked until 4:00 p.m in the adm nistrative building,
the security systemwould not record his last hour of work. The
record further shows that LaTorre had legitinmate reasons to work
in the adm nistrative building during regular business hours.

Considering its limtations, the building access security
systemis inherently unreliable as device to nonitor enployee
wor k hours unless Coriell required each enployee to trigger the
systemindividually each tinme the enpl oyee entered and left the
| aboratory and adm nistrative offices. No such requirenent was
i nposed, however, and as progranmed by Coriell and used by its
enpl oyees, the security system therefore, could not
surreptiously nmonitor an enployee’'s hours fairly. On this
record, Mntzer’s estimate of LaTorre’s hours based upon his
after-the-fact investigation of security systemrecords is
fatally flawed.

For all of the foregoing reasons, Coriell has failed to show
by cl ear and convi nci ng evidence that LaTorre had any unexcused
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absences, consistently worked fewer than his required nunber of
hours, or that its action against himwas not a reprisal for his
safety conpl ai nt.

2.
Dai |y Meeti ngs

On Septenber 20, 1996, Coriell issued Performance
Expectations requiring LaTorre to report to Dr. Bender for a
neeting every workday at 9:00 a.m Dr. Bender kept a book in
whi ch he mai ntai ned anecdotal records of his recollections, not a
daily log, of LaTorre’'s failure to report to these neetings.

Bet ween Septenber 21 and Novenber 1, 1996, the book records no
failure by LaTorre to report as instructed. On Thursday,

Novenber 7, Dr. Bender noted that LaTorre did not “checked-in”
with himthat week, and he rem nded LaTorre to do so. On
Novenber 19 and 20, 1996, Dr. Bender noted LaTorre's failure to
check-in at 9:00 a.m The next day LaTorre was fired. The
termnation letter charged LaTorre with failing to neet every day
at 9:00 a.m Between Septenber 21 and Novenber 21, 1996, there
may have been as many as six days when LaTorre did not neet with
Dr. Bender at 9:00 a. m

LaTorre acknow edges that there were days when he did not
nmeet with Dr. Bender at 9:00 a.m, but he testified that he
attenpted to neet with Dr. Bender daily. He clains, however,
there were tines when Dr. Bender was not in his office at 9:00
a.m, and he would neet with himlater in the day or the next day
if Dr. Bender was avail abl e. Dr. Bender confirned that,
al t hough he was usually in his office between 8:15 and 9:00 a. m,
there may have been nornings when he was not avail able at 9:00
a.m The anecdotal record fails to show those days, however, and
Dr. Bender does not dispute LaTorre’s testinony that he may have
met with himlater on days when the 9:00 a.m neeting did not
convene.

The record shows that Dr. Bender never asked LaTorre why he
m ssed a neeting at 9:00 a.m, and before he fired LaTorre,
M nt zer never spoke with either LaTorre or Dr. Bender about the
nunber of neetings LaTorre m ssed, the reason why he m ssed them
or whether the neetings were held on sane days after 9:00 a. m
Al t hough there is evidence LaTorre m ssed several 9:00 a. m
nmeetings, | conclude, in the context of his record, that clear
and convi nci ng evi dence has not been adduced that LaTorre woul d
have been fired absent his protected activity.

Now had it been established that Coriell was an organization
which inposed a mlitary style of discipline, the failure to neet
every day at precisely 9:00 a.m mght provide |legitimte grounds
for dismssal. (Yule v. Burns International Security Services, 93
ERA 12 (5/24/95)).
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In keeping wth its academ cally-oriented, business research
envi ronnent, however, Coriell’s personnel policies reflect a nore
lenient, flexible, and discretionary approach to discipline than
m ght be expected at a security firmor a mlitary installation.
Mor eover, even where discipline is quite strict, it would seem
unusual for a superior not to inquire about the reasons for an
enpl oyee’ s absence. Thus, the disinterest exhibited by Dr.

Bender and M ntzer in any explanation LaTorre had in this regard
m ght be questionable even in a highly structured organization
with strict discipline. Indeed, in work environments nore
restrictive than Coriell’s, it is unlikely a subordi nate woul d be
fired for failing to attend 9:00 a. m neetings under
circunstances in which it was the superior who was unavail abl e
for the neeting.

Thus, the book maintained by Dr. Bender fails to show his
own availability at 9:00 a.m on the days LaTorre is charged with
m ssing the neetings. Nor does the evidence adduced by Cori el
show that LaTorre’s excuses, including his contention that
nmeetings not held at precisely 9:00 a.m occurred later in the
day, are inaccurate.

An enpl oyer who does not seek the reason for an enpl oyee’s
failure to follow instructions or policy seem ngly does not care
to learn the answer. Yet, Coriell’s personnel policies
denonstrate that it ordinarily would wel conme an opportunity to
consi der an enpl oyee’s explanation for any questionabl e conduct,
and, in this context, LaTorre’'s treatnent seens discrimnatory.
In his case, the policy was fire first, ask questions |ater.

Under all of these circunstances, Coriell has failed to
adduce cl ear and convincing evidence that LaTorre was at fault
for 9:00 a.m neetings which were m ssed or that, absent his
protected activity, he would have been fired for m ssing 9:00
a.m neetings which were | ater convened.

3.
Failure to Report the Exposure |ncident

Coriell discharged LaTorre for (a) failing to report the
Septenber 13, 1996, radi ation exposure incident to Coriell’s
Human Resources O fice and (b) failing to request a visit with a
physician at Coriell’s Cccupational and Health O fice. LaTorre
acknow edges that he failed both to report the incident to the
Human Resources Ofice and to visit the Cccupational and Heal th
O fice. Absent extenuating circunstances, Coriell would be
justified in dismssing a | aboratory technician who di sregarded
its safety procedures.

Mntzer testified that Coriell’s Exposure Policy requires
enpl oyee to notify his supervisor of an exposure incident,
e, also, DX 3, Sec. IX, p. 11), and this record confirns by
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cl ear and convi ncing evidence that LaTorre did, in fact, conply
with that policy when he conplained to Dr. Bender that he
believed Dr. Bender was exposing himto radi oactive nmaterial.
Thereafter, it was managenents obligation to refer LaTorre to the
Human Resources O fice, and, in turn, the obligation of the Human
Resources Ofice to refer LaTorre to the QOccupational and Health
Ofice. This record, however, shows that neither Dr. Bender nor
M ntzer referred LaTorre to the Human Resources office, and,
while M ntzer suggested that LaTorre visit the Cccupational and
Health Ofice if he intended to file a worker’s conpensati on
claim LaTorre was never specifically referred to the
Qccupational and Health Ofi ce.

Since LaTorre conplied with Coriell’s radiation exposure
reporting policies, it would be difficult not to concl ude that
this alleged justification is a fairly transparent pretext for
t he di sm ssal

4,
Failure to Meet Wrk Objectives

Coriell argues that it would have term nated LaTorre in the
absence of his protected activity, because he failed to neet the
wor k objectives of his position. Coriell would, absent
extenuating circunstances, be justified in termnating a
| aboratory assistant who failed to performhis job. Having
carefully considered the evidence relating to this charge,
however, | have concluded it is not worthy of credit.

VWi | e an enpl oyee’s past excellence is no guarantee that his
work effort will not falter, LaTorre’ s prior performnce
eval uations provide a prospective which cannot be ignored. Even
di scounting Dr. Kinis observations, the evaluations of LaTorre
provided by Dr. Mlivar, the Institute’s Director, are telling
and credible. 1In 1995 Dr. Mlivar expressed his satisfaction
with the quality and quantity of LaTorre’s work. 1In January of
1996, Dr. Mdlivar again evaluated LaTorre as an industrious,
| oyal, diligent worker. There is additional uncontradicted
evi dence that Mntzer in July of 1996, on the occasion of Dr.
Kim s departure, expressed his satisfaction with LaTorre’ s work.
Yet four nonths later, Mntzer on the recommendati on of Dr.
Bender, fired LaTorre for not neeting his work objectives.

Wiile Mntzer did not ask Dr. Bender about the specifics of
this charge, Dr. Bender testified that LaTorre performed the work
assigned to himand was “conpetent enough”, but Dr. Bender was
di ssatisfied with LaTorre’s efficiency and the anbunt of work he
performed. Yet, the allegation of “slow work or “inefficiency”
remai ns vague and devoid of a single specific supporting exanple.
Under simlar circunstances, the court’s have been extrenely wary
of such subjective criticisns when | eveled at an enpl oyee who has
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recently engaged in protected activity. (See, Passaic Valley,
supra at 481; Bechtel, supra, at 934-35).

Coriell”s case is, in fact, weaker than the case presented
by the enployer in Bechtel. The Bechtel court was, at | east,
presented with specific exanples which it rejected as
“insignificant” instances of alleged “slow work.” The enpl oyer
here provides no exanples at all. W can determ ne only Dr.
Bender’' s general disappointnment in the amount of work LaTorre
per f or med.

Yet, Dr. Bender was free to assign as nmuch work to LaTorre
as he deened appropriate. He was also free to i npose deadlines.
No evi dence was offered, however, that LaTorre ever refused an
assignment or mssed a deadline set by Dr. Bender. No instance
of a work backl og, a del ayed experinent, or an inconplete task,
is attributed to LaTorre. Wth the exception of the requirenent,
whi ch | have previously addressed, that LaTorre neet daily at
9:00 aam with Dr. Bender, Coriell has not identified a specific
wor k obj ective, assignment, or task that LaTorre failed tinely to
acconplish. Wen an otherw se protected enpl oyee’s dismssal is
vaguel y grounded upon “slow work” or “inefficiency,” an
evidentiary void of the nmagnitude here presented consunes the
enpl oyer’ s all egation. The evidence adduced by Coriell is
insufficient to denonstrate, clearly and convincingly, that,
absent LaTorre’s protected activity, it would have fired himfor
failing to neet the objectives of his job.

G ounds for Termnmination Considered in Conbi nati on

Coriell enphasizes that it did not fire LaTorre for any
single reason, but rather it was the totality of his abuses which
conpelled its decisions. The evidence, however, does not support
that contention.

Consi dered al one, each of Coriell’s reasons, if not an
outright pretext, is largely unsupported by clear and convincing
evi dence. A slew of unsupported, pretextual, and insignificant
reasons when added and consi dered together as the enpl oyer urges,
real ly does not advance the enployer’s cause. The nore ill-
consi dered reasons a party enunerates in support of an adverse
action, the nore retaliatory the action appears. Evaluated al one
and in conbination, the reasons Coriell advances for firing
LaTorre are not sustainable on this record. Coriell has,
therefore, failed to establish by clear and convincing evi dence
that it would have fired LaTorre even if he had not engaged in
protected activities.

Conpl ai nant has established that his protected activity was
a cause contributing to his termnation, and the Enpl oyer has
failed to denonstrate by clear and convincing evidence that it
woul d have fired himin the absence of his protected activity.
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A violation of the ERA has been established, and relief is
war r ant ed.

Rel i ef

Conpl ai nant requests i medi ate reinstatenent to his former
position with Coriell; back pay fromdate of term nation unti
rei nst at enent, conpensatory danages in the anount of $26,500, and
l[itigation costs and attorney’s fees totalling approxinmtely
$3, 500.

Once prohibited discrimnation is found in violation of the
Act, Section 5851 requires reinstatenment of the Conplainant wth
conpensation including back pay and restoration of the terns and
conditions of his enploynment. Blackburn v. Metric Constructors,
Inc., (86 ERA 4 (Sec. 10/30/91). Deford v. Secretary of Labor,
700 F.2d 281 (6th Gr., 1983).

The record shows that LaTorre has diligently, but
unsuccessful Iy, sought enpl oynent through | ocal newspaper ads,
j ob search agencies, and famly nenbers, and has participated in
several job interviews. He has, therefore, attenpted to mtigate
the inpact of the adverse action. Doyle v._Hydro Nuclear
Services, 89 ERA 22 (ARB, 9/6/96); West v._Systens Applications
International, 95 CAA 15 (Sec., 4/1/95). An order requiring
reinstatenent with full back pay will, therefore, be entered,
(Blackburn v. Metric Constructors, Inc., 86 ERA 4 (Sec. 10/30/91)
wi t hout deduction or offset for the unenpl oynent conpensati on
LaTorre may have received. (Artrip v. Ebasco Services, Inc., 89
ERA 23 (ARB, 9/27/96). Interest on the backpay shall be
cal cul ated in accordance with the appropriate regul ations. (See,
Bl ackburn, supra; Palner v. Western Truck Manpower, Inc., 85 STA
16 (Sec., 1/26/90).

Conpensat ory Damages

Conpl ai nant al so seeks conpensat ory danages for nental
angui sh and enotional distress, and it is well settled that such
damages are avail abl e under the Act and the regul ations. 42
U S.C. 85851(b)(2)(A); 29 CFR 824.6(b)(2); DeFord v. Secretary of
Labor, supra.

Conpl ai nant testified, without contradiction in this
proceedi ng, that he has experienced depression, anxiety, and | oss
of self-esteemas a consequence of losing his job. He has
suffered the financial strain of |ost income, and the
enbarrassnment of explaining to potential enployers why he was
fired fromhis previous job. He has, since his unenpl oynment
conpensation expired, drawn on his retirenent savings to pay his
nortgage, living expenses, and attorney’s fees. Accordingly,
LaTorre seeks the equival ent of his annual salary or $26,500 in
conpensat ory danages.
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Appl i cabl e precedents establish that conpensatory danmages
may be awarded, upon the credible testinony of the Conpl ai nant,
for psychol ogical injury, nental pain and angui sh, and
hum i ati on caused by an unl awful adverse personal action.

Medi cal, psychiatric, or expert psychological analysis is
unnecessary. Busch v. Burke, 649 F.2d 509, 519 (7th Gr., 1981)
cert. denied, 454 U S. 817 (1981); DeFord, supra;_Doyle v. Hydro
Nucl ear Services, supra; Msbaugh v. CGeorgia Power Co., 91 ERA 1
(Sec. 11/20/95); _Thomas v. Arizona Public Services Co., 89 ERA 19
(Sec. 9/17/93). Indeed, a conplaintant’s credible testinony
establishing his loss of self esteem alone, w thout any

concom tnent financial hardship is sufficient to support a
conpensat ory damage award. Blackburn v. Reich, 982 F.2d 125 (4th
Cr., 1992). LaTorre has not only testified credibily about his
| oss of self esteem but his enotional pain and suffering,
(DeFord, supra; Blackburn v. Metric Constructors, supra)
enbarassnent, (Creeknore v. ABD Power Systens Energy Co., 93 ERA
24 (Sec. 2/14/96), Lederhaus v. Donal d Paschen, 91 ERA 13 ( Sec.
10/ 26/ 92); and financial hardship. (Lederhaus, supra; Creeknore,
supra; Bl ackburn, supra; DeFord, supra at 81 ERA 1 (Sec.

8/ 16/ 84) .

Whi | e awards of | ess have been entered, in seeking $26, 500
i n conpensatory damages, LaTorre is well within a reasonable
range of damages awarded in simlar situations. For exanple, in
Marcus v. EPA, 92 TSC 5 (ALJ D & O 12/3/92) an award of $50, 000
conpensatory damages, in addition to backwages and other relief,
was entered upon evidence of “nental and physical anguish”
suffered by the conplainant in that case. A review of the Mrcus
deci si on denonstrates that the angui sh adduced in that record was
predi cated solely upon the conplainant’s testinony. No nedically
determ ned permanent affect was denonstrated. On appeal, the
award of conpensatory damage was specifically affirned by the
Secretary. Marcus v. EPA, (Decision of Secretary, 2/7/94 at pg.
10). In Gaballa v. The Atlantic Goup, Inc., 94 ERA 9 (Sec.,
1/ 18/ 96), a conpensatory damage award of $35,000 was entered for
the nmental suffering and enotional stress, pain, and angui sh
caused by an adverse action taken in violation of the Act. In
Creeknore, supra, an award of $40,000 was entered by the
Secretary, and recently an award of $100, 000 was entered in Smith
v. Esicorp, Inc., 93 ERA 16 (ALJ, 2/26/97). Considering the
circunst ances adduced in this record, | find and concl ude that
t he evidence here justifies an award of $26,500 i n conpensatory
damages.

Attorney’s Fees

Conpl ai nant further seeks reinbursenent in the anmount of
$3,500.00 in attorney’s fees. Costs of this type are recoverable
by successful conplainants in an ERA proceeding. DeFord, supra,
at 288-89. The Secretary may determ ne, however, whether such
costs are “reasonably incurred,” and has, pursuant to this




37

responsi bility, required counsel to docunent costs and fees.
DeFord v. TVA, 81 ERA 1, (Decisions of the Secretary June 30,
1982 and April 30, 1984). Since no docunentation of fees or
costs has been submtted in this matter, an assessnent of
reasonabl eness cannot be made. It wll, therefore, be
recommended that the request for fees and costs be denied w thout
prej udi ce.

Counsel will be afforded an opportunity to submt an
application for fees, together with supporting data, including
anong ot her things, her professional qualifications, an
item zation of the hours expended on conplainant’s behalf in this
case, and her hourly billing rate. DeFord, supra, (Decision of
the Secretary, June 30, 1982). Accordingly:

ORDER
IT IS ORDERED that Coriell Institute for Mdical Research:

1. Forthwith reinstate G egory LaTorre to his forner
position as a Research Technician Il with full back pay, with
i nterest and benefits commenci ng Novenber 22, 1996 to date and
continuing until he is reinstated,;

2. Pay to Gregory LaTorre the sum of $26,500 in
conpensat ory danages.

3. Expunge from Gregory LaTorre’ s enploynent records al
references to his engaging in protected activity, and any rel ated
cl aims against himarising out of or in connection with his
protected activity;

4. |IT 1S FURTHER ORDERED t hat Conpl ai nant’s request for
attorney’s fees totalling $3,500.00 be, and it hereby is, DEN ED
wi t hout prejudice.

STUART A. LEVIN
Adm ni strative Law Judge

SAL: j eh



